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Overview

®» | egal Framework of County Employment
Relationship

» Employee Conduct and Progressive Discipline

» Overview of Employment Law Compliance
Issues




The County Personnel
Management Act

» Merit system for Utah counties except as
otherwise specifically provided.

» County Commission has option of using
MA alone or in combination with existing
eace officer/firefighter systems.

If fewer than 200 employees not covered
by other merit systems, or exempf,
compliance Is an option, unless county was
already complying before May 6, 2002.




Counties not covered by the
CPMA

» County may have formal personnel policies and
procedures or an employee handbook. Be familiar
with these.

» Employment is at will

» Written materials, including policies, may contain
promises that could create implied contractual rights.

®» Don't provide process where no process is due.

» Do not terminate for reasons that may violate public
policy.
» Courts may imply a covenant of fair dealing.




Establishment of

Career Service Councll
(17-33-4)

®»Three Member Bipartisan Body in sympathy
with Merit Principles (17-33-3)

®» Hears appeals of grievances not resolved
ar lower levels (suspensions, fransfers,

emotions, dismissals and other grievances
as defined)

May affirm, modity, vacate, or set aside a
disciplinary order

» Decision may be C]E) ealed to District Court
within 30 days of CSC decision

» Court affirms unless Council’s decision is
arbitrary or capricious




Director of Office of Personnel Management

-Merit or Appointed-
(UCA 17-33-5 and 17-33-7)

SHALL:

» Advise county legislative and executive bodies on the
use of human resources

Develop and implement programs for improvement of
employee effectiveness

Recommend Personnel Rules

Design and administer County Pay Plan including
salaries, wages, incentives, bonuses, leave, insurance,
retirement, and other benefits

®» Design and administer classification plan (final
authority)

» Monitor compliance with EEO and Affirmation Action
guidelines

®» Maintain central personnel records




County Executive may:

Approve, amend or reject Personnel Rules before
adoption.

» Approve, amend or reject the pay plan.

®» Recommend Personnel Rules




Rules Shall Provide for:
(17-33-5)(3)(b)

- Recrui’ripﬁ; and selection assuring open
competition

- Es’rcblishmep’r of job related minimum
requirements

» Preparation, mainfenance, and revision of a
position classitication plan

» Keeping records of performance
» Plan governing layoffs and reductions in force

» Plan for resolving employee grievances and
complaints J PIOyee 9

» Establishment of disciplinary measures and
appeal processes

» Es’robl(ijshmen’r of hours of work, holidays and
attendance reguirements

» Establishing and publicizing of fringe benefits




County Departments, Offices or Agencies

(UCA 17-33-7(2))

SHALL:
Establish inifial jolo descriptions
Recommend positions/classifications
Make final selections for promotions and hires
Conduct performance evaluations

Discipline employees



Career Service or Merit Positions

all except those specifically exempted
(17-33-8)

» Career Service employees are not employees at will
» May have property and/or liberty interest in employment
Can’'t be deprived of inferest without due process




Employee Conduct and
Progressive Discipline

» Supervisors have the right and responsibility to
supervise.

Progressive discipline process incorporates
employee’s right to due process.

» Performance evaluation system is the foundation for
good management of employee conduct.




Personnel Rules must provide a system
for imposing discipline and
processing grievances

Steps and elements defined, e.qg.
Oral Reprimand

Written Reprimand

Suspension without Pay

Demotion

Suspension without Pay Pending Termination
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Rules should provide a
mechanism for skipping one or
more steps for serious infractions.

» Misconduct vs. poor performance

®» Employee should be on notice of employer’s
expectations.

®» Rules should be applied with consistency and fairness.

®» Decisions should be made by consensus.




Due Process

» Employee should have an opportunity to be heard
BEFORE discipline is issued.

» Rules and disciplinary notices should clearly state
how, when, and to whom an appeal or request for
review may be filed.




Specific Policies
Gender and other forms of discrimination

» Policy should

Prohibit and define inappropriate activity

Provide multiple avenues for complaints

» Be disseminated to entire workforce which
should include periodic fraining

» Provide for prompt and thorough investigation
(by neutral party)

»  Provide for appropriate disciplinary action
»  Prohibit against retaliation




Electronic Usage Policy
Points to Consider

» N tafti f privacy (random
MR SIBR LR Pivoey |

» Minimal personal use
» No personal business, illegal activity
» NO inappropriate content (derogatory, lewd,
m%ecerﬁ,psexgol, defamatory, (rhreo enin%;/, poliﬁcol
or harassing)
» No sharing of passwords, security, etc.

» Aéop?lies ’ro.o_llglec’rr?nic ommunjcafion
sent, receive 'dc'f-p o}/e , efc. usml% county
equipment Including from remote [ocations.

» ,\/iolo(’g,ons Wil resu}[T in discipline up to and
iINncluding fermination.
» Social Media

» | tigation Holds



Investigations

Decide who best to conduct investigation
Act promptly, take seriously

Document withess interviews and conclusions
carefully

Keep as confidential as possible, but don’t promise
confidentiality

Communicate conclusion to affected parties

Every employee has duty to cooperate with
reasonable investigation

Garrity warning if criminal implications



Other Employment Law
Compliance Issues

» Nofices and Postings

» | ecave and Disability
= (ADAAA, FMLA, Worker's Comp)

= [ SA

» JSERRA

» OSHA (UOSH)

» [RCA, Senate Bill 81(e-verity)
= Title VII, ADEA, OWBPA

=» COBRA, HIPPA, GINA, ACA




Posting Requirements

» Prominent locations accessible to
employees

» \Wage and Hour (FLSA)

» FFO consolidated
» (ADEA, ADAAA, Title VII, etc.)

» FMLA

» USERRA

» Federal Confracts

» State Worker's Compensation
» State Unemployment



Employment Discrimination
Laws

» Profected Classes
» Race, Color
= Natfional Origin

= Religion

» Sex

» AgQge

» Disability

» Genetic Information

» Additional Classes defined by State/Local laws




Types of “Discrimination”

» Disparate impact vs. disparate tfreatment

» |[legal Discrimination vs. Unfair Treatment
» ‘“‘Hostile work environment” complaints

» Refaliation

» Employee engages in protected activity
» Employee suffers adverse employment action

» Causal link between the two




Leave and Disabillity

» ADAAA
» FMLA
» Worker's Comp

» Sick leave policies

» Short and long term disability policies




Overriding Principle

» Analyze employer obligations under each law or
policy separately, then

» Employee gets the best of each world at every step of
the way.




General Purpose of Law

=» FMLA

= Provides limited leave from work for certain family and
medical reasons

» Federal law enforced by DOL
» ADAAA

» Prohibits discrimination against certain disabled
employees/applicants

» Requires employer-provided “reasonable .
accommodation” to applicants and employees with
qualifying disabilities

» Federal law enforced by EEOC
» Worker's Compensation

= Provides medical care and partial wage replacement for
workplace injuries and illness regardless of fault

» State law enforced by Utah Labor Commission




Overview of
FMLA

=» FMLA

» Four types of leave
» Family Leave for birth/adoption/foster care

» Military Caregiver Leave
» Military Qualifying Exigency Leave
» Medical leave, self or family, for Serious Health Condition

» Serious Health Condition: an iliness, injury, impairment, or physical
or mental condition that involves

» |npatient Care (overnight stay) or
» Continuing treatment by a Health Care Provider
®» 3 or more days of incapacity plus

» Treatment two or more times by Health Care Provider
or

» Treatment one time that results in a regimen of
continuing tfreatment under supervision of HCP

» Pregnancy (any period of incapacity)
» Chronic conditions requiring tfreatment by HCP




Duration and Benefits of
FMLA Leave

» Up fo 12 weeks unpaid leave per year
» (Except Military Caregiver is up to 26 weeks)
» “Year” defined by policy

» Medical leaves may be taken intermittently

» Group Health Plans must be maintained

® | eave is unpaid, but employer may (should) run FMLA
concurrently with paid leaves

®» Enfitled fo reinstatement to same or equivalent position




FMLA Leave Requests
and Responses

®» Foreseeable need: 30 days in advance
» Unforeseeable need: assoon as practicable
» “Magic words” not required

®» Employer must respond within 5 business days

» | imited/highly regulated medical certification
allowed




Overview of
ADA and ADAAA

» ADA/AA

» Physical or mental impairment which
substanftially limits one or more major life
activities

» Has a record of such an impairment
®» |s regarded as having such an impairment

» Does not generally include impairments of short
term duration or normal pregnancies

= Now interpreted much more broadly, in favor
of employee




Employer’'s ADA Obligations

» Do not discriminate against disabled

= Fngage in m’reroc’rlve process with
employee—no “magic words” required

®» Provide reasonable accommodation
(employees and applicants) to allow
performance of essential functions of job
(unless undue hardship)

®» Do not make inappropriate medical inquiries
» Maintain separate confidential medical files




Overview of
Worker's Compensation

» Coverage

» |njuries and illnesses arising out of and in the course of
employment

» Pays medical expenses and provides partial income
replacement to injured employee

» Exclusive remedy for employment-related injuries/illnesses

» File First Report of Injury within 7 days (new penalties)

» Sick leave and Long Term Disability

» Defined in policies




Pregnant Employees

» Not a disability (but complications may be)

» Apply policies as you would to any other short term
disability

» Employee may work up to date of delivery if able to
perform job functions

®» Don't ask employees or applicants about plans to
have children/pregnancy status,

» ACA and Nursing Mothers




Medical Inquiries and
Information

= Should be C?Qrdino’repl by and maintained
y personnel “experts

» Fvery situation evaluated individually

®» Sypervisors should not request medical
T
m*ﬁormo]{won and should K recelye such
INTOrmMartion on a “need 1o know'™ basis.

» Don't adllow cqQunty employees to make
gneoh o' deglglonsyond %I.OXGT allow é]oc’rors
o make personnel decisions

» GINA considerations—No family medical
history

» Do not allow any retaliation orgenal’r

B TectSt G UnAsT dny of Sise; logally



Fair Labor Standards Act

» Flected Officials and personal staff not covered
®» Requirements

» Pay employees at or above Federal Minimum Wage

» Pqay overtime at 1.5 time the regular rate of pay for hours
worked over 40 in a workweek




Compensatory Time

= Available opftion for - Iv\[us’r be CCICUI']

state and local fime an

governments » %Qp of 240 % 160
= Must be covered by Most emp 8y

D ioyment - Cop ot 450 Lol

%%%%%%@f% of law enforcement

understanding » Iv\us’r be paid q;r

BEFORE the rm ng\ygrao’r igher

performance of work éé Q) Ve %?poy
-» Emplqr eg Tmus’r bTe ecJ|pg| Q?

ermitted to use time
\F/)w’rhm “reasonable QU arfr )9 poy
period” if it does not
unduly disrupt”

opero’rlon




Federal Laws:
Fair Labor Standards Act

» Fxemptions — Who is exempt and what
are they exempt frome

» Salary Basis (set salary regardless of quantity
or quality of work performed)

» Salary Level ($455 per week)

» Job Duties
» Fxecutives
» Administrative
» Professionals (Learned or Creative)
» Qutside Salespeople
» Computer Professionals




Federal Laws:
Fair Labor Standards Act

» What it means to be exempt
= Overtime pay is not required
» Deductions from pay are generally not permitted

» Time cards/ record of work hours allowed and
encouraged

» Be careful—audits increasing in this area

» | aw Enforcement and First Responders--2004
amendments



Federal Laws:
Fair Labor Standards Act

» [ SA [ssues

» What are Hours Workede
= Al ﬂrpe “controlled and required b.Y the TR
1 ] d |
PRI SR AR PGl and primrity

All 1i I is “suffered or permitted” to
-» Wor\gne employee is *su o |

JSN—
= g ieds el eis Ao

» Travel Time
» Training Time
» On-Call Time

» No Reguirement to provijde meal o t? eak
vacq SICK leave, shitr
BRI SRnisiasion Pay. s leave sh



(2004 Changes)
Law Enforcement

and First Responders
» Fxemptions do not apply to Police Officers,
Detectives, Deputy Sheritfs, Investigators,
Correctional Officers, Fire Fighters, Rescue

orkers, etc. (first responders) REGARDLESS
OF RANK OR PAY LEVEL who perform work
such as preventing, conftrolling, or
extinguishing fires, preventing or detecting
crimes, conducting investigations or
survelllance, interviewing witnesses,
preparing investigative reports, or other
similar work.




Law Enforcement
and First Responders

» High level police and fire officials may be
exempt if their primary duty is performing
managerial fasks such as evalugating
personnel performance; enforcing and
Imposing penalties for violations of the rules
and regulations; making recommendations
as to hiring, promotion, discipline or .
termination; coordinating and implementing
’rrqlnmlg programs; hand ngg community
complaints, preparing budgets and
conftrolling expendifures; er_wsurm%
operational readiness; deciding how and
where to allocate personnel; maintaining
inventory of property and supplies; and
directing operarions at crime, fire or
accident scenes.




USERRA

Uniform Services Employment and Reemployment Rights Act

» Protect reemployment rights of employees who are
called to duty in the Uniformed Services

» Cumulative five year period of military service (may be
more)

» Applies to service under federal authority, (voluntary,
involuntary, active duty, national guard etc.)

» Notice encouraged, but can’t be required in all cases

- \I?\/eoléjlines for employees Notice of Intent fo Return to
or

» Prompt reemployment required

» “Escalator” principle applies to promotions, salary ,
increases etc. that employee would have received with
“reasonable certainty.”

» No discharge without cause for one year (if 6 months
military service)

» Benefit protections




Cardinal Rules

» Communicate clear expectations in Rules
and Policies and performance evaluations.

» Address and document performance
problems as well as corrective measures
taken.

» Treat employees consistently and fairly.
(No good deed goes unpunished.)

» Address small problems before they become
big issues.

= Do nof allow supervisors or coworkers to
retaliate.




2015--What lies aheadz@

» More changes!

» Health Care Reform—State and
Federal

» State Retirement Amendments

» More zealous investigations, audits
and enforcement!




